EXCLUSIVE NEGOTIATING AGREEMENT BETWEEN THE CITY OF LOS ANGELES
AND THE RATKOVICH COMPANY AND JERICO DEVELOPMENT, INC.
REGARDING THE DEVELOPMENT OF THE PORTS O’ CALL SITE
AT THE PORT OF LOS ANGELES

THIS EXCLUSIVE NEOGOTIATING AGREEMENT (“Agreement”) is made and
entered into this day of , 2014, by and between the CITY
OF LOS ANGELES, a municipal corporation, acting by and through its Board of Harbor
Commissioners (“Board”) of the Harbor Department also knﬁwn as the Port of Los
Angeles (hereinafter referred to as “City” or “Harbor Departmentéf) and the RATKOVICH
COMPANY and JERICO DEVELOPMENT, INC., (‘cojfectwely referred to as

“Developer”). %g@‘
&Y
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RECITALS O,

WHEREAS, the City has the posses" anagement and coﬁtToI of the Ports

&5 ‘V}wb
WHEREAS, City released a Request ’ li? gtions for a Unique Retail and
.6-- July 2012 and Developer's

proposal submitted in response to as selected based upon the

criteria set forth in the RFQ; and

WHEREAS, C‘tY@% evelop el { _~£_ I;%itla| Exclusive Negotlatlng
Agreement (“Fll‘st EN._ >d: &

_.@eveloper desire to continue its exclusive negotiations for
*«@)mCall Redevelopment Site; and

NOW THEREFORE IT IS MUTALLY AGREED AS FOLLOWS:

Sectlon 1 Term

1.1 The term of this Agreement shall commence on December 4, 2014 with
the effective date of November 5, 2014 and terminate on January 8, 2015, with two (2)
thirty (30) day options to be exercised in writing at the sole discretion of the Executive
Director or his/designee (collectively referred to as “Executive Director”); subject,
however, to earlier termination as provided herein.



Section 2. Developer Rights and Obligations.

2.1 Developer. City hereby grants to Developer for the time period set forth in
Section 1 herein the right to exclusive negotiations of all related terms and conditions for
a term sheet, option agreement and/or ground lease for redevelopment of the Ports O’
Call Redevelopment Site which is defined in Section 4, subsection 4.1 below.

2.2 The Ratkovich Company and Jerico Development, Inc. The Developer
comprised of the Ratkovich Company and Jerico Development,qlnc shall be jointly and
severally liable for all obligations of Developer under this Agree 1ent. Wayne Ratkovich
shall remain reasonably and significantly involved with theﬂ anagement and operation
of the Ratkovich Company and the negotiations betwee "’_!o_per and the City during
the term of this Agreement. Ry 3

W,
2.3 Developer Responsible for Own as Developer<acknowledges and

agrees that all expenses and costs of Dev oper arising from this Agreement or the

T

the sole %%msnbﬂnty of

Section 3. City’s Obligatiéns.

thi f.e Developer the terms and
Egpment Site.

3.2 No Furthé azCo -mltment Ele.’“-' per ackma ledges this Agreement shall
not be construed a ﬁ%j“dqirect or i‘r!_)? direct com";,{tment by City or any other entity to take or
to not take any ae lo under the%*'Callfornla E;’nwronmental Quality Action (“CEQA”), the
National Enwronrneh al Poltc . "NEPA );{»tb_e California Coastal Act, or otherwise
under the appllcable Iaw;, sh%l neﬁ“gtéarantee final approval of the Ports O’ Call
Redevelopnﬁeﬁiﬁ&te.or any other proposed project related to the site.

51 2009 Environmental Impact Report/Environmental Impact Statement

(“EIR/EIS™). Developer and City acknowledge the Board certified 2009 environmental
impact report for the project commonly known as the “San Pedro Waterfront Project”
which project may occur, in part, in the area in which the Ports O’ Call Redevelopment

Site resides.



5.2  Future Environmental Review. Developer and City further acknowledge
Developer’'s Proposal, potential conceptual plans, construction plans, and any and all
other related plans may require additional environmental review and analysis pursuant
to the applicable law beyond that undertaken in the EIR/EIS discussed in Section 5,

subsection 5.1.

5.3 Shared Cost. City shall undertake CEQA and NEPA compliance, if any,
required beyond the EIR/EIS. Upon receipt and processing of Developer’s Application
for Permit (“APP”) by the Harbor Department, or earlier if muttgrally agreed by parties. If
in the Harbor Department’s reasonable discretion and with Devgloper s prior approval of
the scope of work and estimated costs, the Harbor Dé yartment shall engage the
services of consultants (“Outside Consultants”) to ena[’ﬂ%%th Harbor Department to
comply with CEQA (including, without limitation, caﬁ;glng annwronmental impact
report, negative declaration or mitigated negat;!y@}declarahon
issued) in connection with the Ports O’ Callg yedevelopment
proposed plans. Developer shall relmburs-, Harbor Departmen /
days after receipt of any written request (a‘géo panied bysinvoice or othglis
back-up documentation) from the Harbor Dep ment f :&geventy -five percent (75%) of
the cost of the approved services provided by the u e Consultants through the date
of the request. City and Developergshall in good fait egotlate and execute a separate
agreement regarding relmbursemez t‘ﬁCEQA e es (“CEQA Cost Sharing
Agreement”) prior to City mcurnng?adlt fral CEQA%%"Iated expenses after such
reasonable requests for mformatlon fr%:;n the ifside Consultants. The CEQA Cost

Outsid @éﬁ’)’h% nts engaged by the City to
assist City in its COle?a E:'e ‘ffthEQA > Ports ©”Call Redevelopment Project.
Developer shall be, s;"‘ﬁy respons |ble for cps;\s and expenses of any CEQA consultants
it engages to assmt" Developer |n"' ts development process.

jithin thirty (30)
chsatisfactory

54 Pre- Emstlhq
charactenz”‘gjloﬁaéf the Port
) h

‘-'gr_}-t_-q__i;e____,fCondltlons. Environmental  site

6.1 Rightsto Additional Information. City and Developer may, during the term

of this Agreement, request additional information and data from one another. City and
Developer shall provide such additional information or data, if reasonably available, in a

timely manner.

6.2 No Commitment. Developer acknowledges that any undertaking of the
Ports O’ Call Redevelopment Site is uncertain and that the activities contemplated by
this Agreement do not suggest that such project may ever commence. Pursuit of the
Ports O’ Call Redevelopment Site, including issuance of an option agreement and/or




ground lease for the site to Developer, is expressly conditioned upon agreement on a
term sheet for a ground lease document for the Ports O’ Call Redevelopment Site and
any other required documents, as well as prior procurement of all entitlements required
by, and in compliance with, the applicable law. Except for City’s obligations expressly
set forth in this Agreement, City shall not be obligated or deemed obligated to take or
refrain from any action, including without limitation, further environmental assessment
under CEQA and NEPA, specific project approval, the approval or certification of any
environmental review of the Ports O’ Call Redevelopment Site and/or issuance to
Developer of an option agreement and/or ground lease or other,-_g_e_quired documents.

6.3 Developer Right of Entry. During the term ot 1is Agreement, Developer
may, subject to the issuance of a temporary permit o;{etﬁe%;document issued by City
and the provision of insurance certificates in forrﬁs saﬁsfaqtory to the Harbor
Department’'s Risk Manager, enter onto the Ports, O’ Call Rec{evelopment Site to
conduct tests and studies, at Developer's sog%a and expensé aﬁtg determine the
ent ”'@ﬂl’ﬁ

suitability of the site for the proposed developi

6.4 Assignments.

Lo
6.4.1 No Assignmen! Developer ackhowledges that City’'s consent to
issue this Agreement is base d@‘ﬁr&@e prior* ex erience and qualifications of
Developer. Therefore, DevelGper shal-;t assng iisell, or otherwise transfer any

e

rights under this Agreement wi gﬂj the*p! Jorewntteri?%‘pproval of the Board in its
sole and absolutegdiseretion; prde-'-ewever %thaf Developer may assign its
rights under thjig'A ] | entity that Controls or is Controlied by or is
under commaor Control vith the F‘fat_OVICh Company’s parent, RM Properties,
LLC (a llmlfe Tabﬂaty comgany of wh;c Wayne Ratkovich is the majority owner),
without the prieg wr:tte,n%"apgreval of th “Board so long as written notice of such
aSSIQnment alorl‘? With cnenf%._&doeumentatlon to the satisfaction of the Clty
she]w ,ng‘sftha.,t the® %ssngnee quallf'es‘éunder the Control requirement above, is
«delivered teqithe Harbor.\ Department at least ten (10) business days prior to
ffective date ef;ié sngnrﬁent

LN w ‘f«x

6.4.2 Defmtlon of Control. “Control’, “Controlled by” or words of similar
:mp t:mean the possessmn directly or indirectly, of the power to direct or cause
the dlrectlon of management and policies of a designated entity, whether through
the direct. or mdlrect ownershlp of votmg securities, general or limited partnership
interests, interests in a limited liability company, or by contract or other manner of

control.

6.5 Conflicts of Interest. The parties to this Agreement have read and are
aware of the provisions of Section 1090 et seq and Section 87100 et seq. of the
California Government Code relating to conflict of interest of public officers and
employees, as well as the Conflict of Interest Code of the Harbor Department. All
parties hereto agree that they are unaware of any financial or economic interest of any
public officer or employee of City relating to this Agreement. Notwithstanding any other




provision of this Agreement, it is further understood and agreed that if such a financial
interest does exist at the inception of this Agreement, City may immediately terminate
this Agreement by giving written notice thereof.

Section 7. Limitation on Remedies for Breach or Default and Release of
Claims.

7.1 Right and Remedy. City would not have agreed to any part of this
Agreement if it were to be potentially or actually liable to Developer for any amount of
monetary damages or other remedies not expressly contemp ; '_'_ted in this Section 8(A).
Accordingly, Developer acknowledges and agrees that its¢exclusive right and remedy
upon any breach or default of City of this Agreementiis:| ,oxelther (i) terminate this
Agreement, or (ii) enforce this Agreement by specific pféw rmar ce .or injunctive relief.

=

7.2  Assumption of Risk. Developer a%mewledges that- ~°t":e{e is a risk that,
subsequent to the execution of this Agreemg@ it will discover, mc%-‘ or suffer loss,
damages or injuries in connection with T},bis"'ﬂAgreement which are,x,unknown or
unanticipated at the time that this Agreement“l executed\e “Developer he?é assumes
this risk and understands that the limitations c%;rem dies set forth in this Agreement

shall apply to all unknown or unanhmpated losses; damages or injuries related to the
matters released herein, as well aS}'thése known and .e_\ 1 t|c|pated

-;,
0‘

‘k‘ Jif

*\-wu:r'-

}';? B ‘;&“ =

g rch the (“freqnor doegmot know or suspect to
' ':;,_the time of executing
reieas;e£ _I_jlch |f known by him or her must
af‘enall’}‘i&
i wuth thei‘debtor
“’i‘%} @
4 7.2.2 D%veloper« understands and acknowledges the significance and
- consequenc@‘qgthls specn" c waiver of Section 1542. Having the opportunity
consult W|th~'.-' gal counsel, Developer expressly waives and relinquishes
‘any.and all rightstand benefits which it may have under Section 1542 of the
Civil: Code to tﬁe full extent that such rights and benefits may be lawfully
walved pertammg to the subject matter of this Agreement.

7.3 leltatlon on Remedies. Subject to the last sentence of this Section, Civil
Code Section 1542 notwithstanding, it is the parties’ intent to be bound by the limitation
of remedies set forth in this Section, and as to any remedies not explicitly preserved in
Section 8.A, Developer hereby releases City and City’s former, present and future
boards, elected and appointed officials, employees, officers, directors, representatives,
agents, departments, assigns, insurers, attorneys, predecessors, successors, divisions,
subdivisions and parents, and all persons or entities acting by, through, under or in
concert with any of the foregoing (the “City Parties”) from and against any and all rights,
claims, demands, damages, debts, liabilities, accounts, liens, attorneys’ fees, costs,

5



expenses, actions and causes of action arising from or related to this Agreement
(“Released Claims”), whether or not such Released Claims were known or unknown to
Developer as of its entry into this Agreement. Notwithstanding the foregoing, the parties
understand, acknowledge and agree that such releases do not apply to any claims
which may arise independently from this Agreement from a fully approved agreement
executed by the City or a City party.

Section 8. Termination.

8.1 Termination by City.

that:

3%

(i) The Proposed Site Developmegt('g determined ity o be infeasible;

specificity; or & & :
(iii) Developer as&gng 1S ﬁ'lt': zor_otherwis étggnsfers any rights under this
Agreement in contraventlorl\toef SQe%fTES‘ % subs*e% %%%,6.4.
& : _

8.2 Termmat:on;’b E)evelo er“:fa @e,b

% Developer’s e thiori of this Agreement.

Sectlon 9 Noticé*éf

9.1 Communlcatlon Any notice, request, approval or other communication to
be provided by either party shail be in writing and dispatched by first class mail,
registered or certified mail, postage prepaid, return-receipt requested, or by electronic
facsimile transmission followed by delivery of a “hard” copy, or by personal delivery
(including by means of professional messenger service, courier service such as United
Parcel Service or Federal Express, or by U.S. Postal Service), to the addresses of
Department and Developer set forth below. Such written notices, requests, approvals
or other communication may be sent in the same manner to such other addresses as
either party may from time to time designate.




9.2 Delivery. Any notice that is transmitted by electronic facsimile
transmission, followed by delivery of a “hard” copy, shall be deemed delivered upon its
transmission; any notice personally delivered, (including by means of professional
messenger service, courier service such as United Parcel Service or Federal Express,
or by U.S. Postal Service), shall be deemed received on the documented date of
receipt; and any notice that is sent by registered or certified mail, postage prepaid,
return-receipt requested shall be deemed received on the date of receipt thereof.

9.3 Addresses. ah

If to Department:

Port of Los Angeles
425 South Palos Verdes Street.

San Pedro, CA 90731
Attn: Michael Galvin

With a copy to:

'Jerrcto Dev% pment, Inc.
461«W Sixth: St?ceet Suite 300
San Padro California 90731
Attn.: Eric Johnson

Section 1:0;;'_.;-N_6‘.Warranty as to Site/lmprovement Conditions.

10.1 No Warranty or Representation. Except as may be expressly set forth in a
separate, definitive document executed by City in connection with the Site, if any, no
warranty or representation of any kind is made by City with respect to the condition of
the Ports O’ Call Redevelopment Site or any improvements thereon.




Section 11. Miscellaneous Provisions.

11.1 No Third Party Beneficiaries. This Agreement shall not benefit any
persons or entities not signatory to this Agreement including, without limitation, any
brokers, agents or finders. Neither City nor Developer shall be liable for any real estate
commissions or brokerage fees which may arise herefrom. City and Developer
represent and warrant that neither has engaged a broker, agent or finder in connection
with the Ports O’ Call Redevelopment Site and project.

11.2 Indemnity. Developer undertakes and agrees o defend, indemnify and
hold harmless the City and any of its Boards, Officers, Agents, Employees, Assigns,
and Successors in Interest from and against all suns a’-“f'ds- auses of action, claims,
losses, demands and expenses, including, but not llmitedffo <t"%ﬁa’s'.()nable attorney's fees
(both in house and outside counsel) and cost of %gatlon (mcl\w%g all actual litigation
costs incurred by the City, including but not limited:to; costs of expeifsiand consultants),
damages or liability of any nature whatsoeve" for death or injurysto any person,
including Developer's employees and agent ,wr damage or destruction®affany property
of either party hereto or of third parties, arlsmgxFSSl hany m man'.. er by reason of the negligent
acts, errors, omissions (where there is a duty to ac‘.t) }I ful misconduct incident to the
performance of this Agreement byﬁDeveloper lfsﬁﬁjmupals employees, or agents.
Rights and remedies available to the- City, under thls’ip Qvision are cumulative of those
provided for elsewhere in this Agreel h%ang those °a[ wed under the laws of the
United States, the State of California,%and th’é‘“@i "is-;; Develo Q% 's obligation to indemnify
shall apply even if City i is, _alleged to ha‘\ie”contrlbg?écﬁ?or ot erwise indemnified claim.

If City’s negligence, eq%gy, h155|on or wﬂifl.:ligué%onduc s finally determined by a court
of competent Jurlsgl%,lan to ha{Ve contrlE)uted to an indemnified claim, Developer’s
indemnification obl‘ga ion shall b" reduced by;uthe percentage of City responsibility.

Callfornla_ in the jUdICIa|”dlstl'ICt mandated by applicable court rules.

11 4 Modlf cation in’ Writing.  This Agreement may be modified only by written

agreement of all parties: Any such modifications are subject to all applicable approval
nnnnnnnn e rnnlllrcd by’ W]thsut hm“utlon Citv’s Charter and City’s Adminictrative Code.

TULGCOOTO ITTyYyyul A/ILY O wniGilor i VIO U T VT WwuUue
’ Yy Y

11.5 Constructlon of Agreement. This Agreement shall not be construed
against the party preparing the same, shall be construed without regard to the identity of
the person who drafted such and shall be construed as if all parties had jointly prepared
this Agreement and it shall be deemed their joint work product; each and every
provision of this Agreement shall be construed as though all of the parties hereto
participated equally in the drafting hereof; and any uncertainty or ambiguity shall not be
interpreted against any one party. As a result of the foregoing, any rule of construction
that a document is to be construed against the drafting party shall not be applicable.

8



11.6 Integrated Agreement. This Agreement contains the entire understanding
and agreement between the parties hereto with respect to the matters referred to
herein. No other representations, covenants, undertakings, or prior or
contemporaneous agreements, oral or written, regarding such matters which are not
specifically contained, referenced, and/or incorporated into this Agreement by reference
shall be deemed in any way to exist or bind any of the parties. Each party
acknowledges that it has not been induced to enter into the Agreement and has not
executed the Agreement in reliance upon any promises, representations, warranties or
statements not contained, referenced, and/or incorporated int%,%the Agreement. THE
PARTIES ACKNOWLEDGE THAT THIS AGREEMENT IS INII’N'DED TO BE, AND IS,

AN INTEGRATED AGREEMENT.

11.7 State Tidelands Grant. This Agreemenlﬁs’ente -e,mto in furtherance of

and as a benefit to the State Tidelands Grant and,dtﬁ‘e;trust crea ei-__ ereby. Therefore,
this Agreement is at all times subject to the Lﬁgltatlons condrtlo,estnctlons and
reservations contained in and prescribed by.f_z e’Act of the Leglslaturo the State of
California entitled “An Act Granting to th EJClty of Los@Angeles the “Tidelands and
Submerged Lands of the State Within the Boundarlesg S%ld City”, appr&?‘éd June 3,
1929 (Stats. 1929, Ch. 651), as amended, and prg;gs 1S of Article VI of the Charter of
the City of Los Angeles relating %Sm ch lands. ‘e.'eloper and City agree that any
interpretation of this Agreement and th ediherein must be consistent with

s containi
such limitations, conditions, restrlctlorrﬁeﬁi%%I e xatlon'.

11.8 Countergart& gépls Agreement rﬂfgy bele

- cuted in multiple counterparts,
each of which shall .;b\eﬁydee%,d an on inaly and al

ik W which shall constitute one
agreement to be eff tive on thé-cjgate flrst above written.

&

IN WITNESSM__,__ “hereto have executed this Agreement on

the date to the left of th 3If S

THE CITY OF LOS ANGELES, by
its Board of Harbor Commissioners

Dated: Eh i By
- s Executive Director

Attest:

Board Secretary



Dated:

Dated:

APRROVED AS TO FO

THE RATKOVICH COMPANY

By

(Print/type Name and Title)

Attest:

(Print/type Nam

JE EVELOPMENT, |

pe Name and Title)
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