TRANSMITTAL NO. 1

AGREEMENT No.l:/B 597

AGREEMENT BETWEEN
THE CITY OF LOS ANGELES AND
POSTHOLE DIGGER, INC.

THIS AGREEMENT is made and entered into by and between the CITY OF LOS
ANGELES, a municipal corporation ("City"), acting by and through its Executive Director
of the Harbor Department ("Executive Director"), and POSTHOLE DIGGER, INC., a
Washington corporation, 2457 78th Avenue NE, Medina, Washington 98039
("Consultant").

WHEREAS, City requires the assistance of a consultant to provide maintenance
services for a rail storage yard located outside the leased premises of Global Gateway
South at Pier 300, Terminal Island; and

WHEREAS, City recognizes it has an obligation to provide these services in
order to properly facilitate the flow of cargo via rail as the Pier 300 rail storage yard is a
vital component of the Port's transportation infrastructure; and

WHEREAS, Executive Director requires the professional, expert and technical
services of Consultant on a temporary or occasional basis to assist the City in the
maintenance of the rail storage yard; and

WHEREAS, Consultant possesses extensive experience in dealing with the rail
yard maintenance involved in this Agreement; and

WHEREAS, Consultant, by virtue of training and experience, is well qualified to
provide such services to City; and

WHEREAS, City does not employ personnel with the required expertise nor is it
feasible to do so on a temporary or occasional basis;

NOW, THEREFORE, IT IS MUTUALLY AGREED AS FOLLOWS:

[. SERVICES TO BE PERFORMED BY CONSULTANT

A Consultant hereby agrees to render to City, as an independent contractor,
certain professional, technical and expert services of a temporary and occasional
character as set forth in Exhibit A (“Scope of Work").

B. . Consultant, at its sole cost and expense, shall furnish all services,
materials, equipment, subsistence, transportation and all other items necessary to
perform the Scope of Work. As between City and Consultant, Consultant is solely
responsible for any taxes or fees which may be assessed against it or its employees
resulting from performance of the Scope of Work, whether social security, payroll or



other, and regardless of whether assessed by the federal government, any state, the
City, or any other governmental entity.

C. Consultant acknowledges and agrees that it lacks authority to perform any
services outside the Scope of Work. Consultant further acknowledges and agrees that
any services it performs outside the Scope of Work are performed as a volunteer and
shall not be compensable under this Agreement.

D. The Scope of Work shall be performed by personnel qualified and
competent in the sole reasonable discretion of the Executive Director or his or her
designee, whether performance is undertaken by Consultant or third-parties with whom
Consuitant has contracted (“Subconsultants”). Obligations of this Agreement, whether
undertaken by Consultant or Subconsultants, are and shall be the responsibility of
Consultant. Consultant acknowledges and agrees that this Agreement creates no rights
in Subconsultants with respect to City and that obligations that may be owed to
Subconsultants, including, but not limited to, the obligation to pay Subconsultants for
services performed, are those of Consultant alone. Upon Executive Director's written
request, Consultant shall supply City's Harbor Department ("Department’) with all
agreements between it and its Subconsultants.

Il. SERVICES TO BE PERFORMED BY CITY

A. City shall furnish Consultant, upon its request, all documents and Ppapers
in possession of City which may lawfully be supplied to Consultant and which are
necessary for it to perform its obligations.

B. The Executive Director or his or her designee is designated as the
contract administrator for City and shall also decide any and all questions which may
arise as to the quality or acceptability of the services performed and the manner of
performance, the interpretation of instructions to Consultant and the acceptable
completion of this Agreement and the amount of compensation due. Notwithstanding
the preceding, the termination of this Agreement shall be governed by the provisions of

Article X (Termination) hereof.

C. Consultant shall provide Executive Director with reasonable advance
written notice if it requires access to premises of Department. Subsequent access
rights, if any, shall be granted to Consultant at the sole reasonable discretion of
Executive Director, specifying conditions Consultant must satisfy in connection with
such access. Consultant acknowledges that such areas may be occupied or used by
tenants or contractors of City and that access rights granted by Department to
Consultant shall be consistent with any such occupancy or use.

Ml TERM OF AGREEMENT

The term of this Agreement shall be a period of one year from the _date of
execution of this Agreement by Executive Director; provided, however, that City ;hall
have the option to extend the term of this Agreement for two additional one-year periods



(“Extension Periods”), which options shall be exercised following order or resolution of
Board of Harbor Commissioners (“Board”) authorizing such extension of thg .term of the
Agreement. During the Extension Periods, all terms, covenants and conditions of this

Agreement shall remain in full force and effect.

IV.  TERMINATION DUE TO NON-APPROPRIATION OF FUNDS

This Agreement is subject to the provisions of the Los Angeles City Charter
which, among other things, precludes the City from making any expenditure of funds or
incurring any liability, including contractual commitments, in excess of the amount
appropriated thereof.

The City, in awarding this Agreement, is expected to appropriate suffici.ent funds
to meet the estimated expenditure of funds through June 30 of the current f|§cal year
and to make further appropriations in each succeeding fiscal year during the life of the

Agreement. However, the City is under no legal obligation to do so.

The City, its boards, officers, and employees are not bound by the terms of this
Agreement or obligated to make payment thereunder in any fiscal year in which the City
does not appropriate funds therefore. The Consultant is not entitled to any
compensation in any fiscal year in which funds have not been appropriated for the

Agreement by the City.

Although the Consultant is not obligated to perform any work under the
Agreement in any fiscal year in which no appropriation for the Agreement has been
made, the Consultant agrees to resume performance of the work required by the
Agreement on the same terms and conditions for a period of sixty (60) days after the
end of the fiscal year if an appropriation therefore is approved by the City within that 60-
day period. The Consultant is responsible for maintaining all insurance and ponds
during this 60-day period until the appropriation is made; however, such extension of

time is not compensable.

If in any subsequent fiscal year funds are not appropriated by the City for the
work required by the Agreement, the Agreement shall be terminated.. Howeyer, such
termination shall not relieve the parties of liability for any obligation previously incurred.

V. COMPENSATION AND PAYMENT

A. As compensation for the satisfactory performance of the services requirgd .
by this Agreement, City shall pay and reimburse Consultant at the rates set forth in

Exhibit B.

B. The maximum payable under this Agreement, including reimbursable
expenses (see Exhibit B), shall be Eighty Thousand Dollars ($80,000).



C. Consultant shall submit invoices in quadruplicate to City monthly following
the effective date of this Agreement for services performed during the preceding month.
Each such invoice shall be signed by the Consultant and shall include the following
certification:

‘| certify under penalty of perjury that the above bill is just and
correct according to the terms of Agreement No. /= bﬁﬂj ) and that
payment has not been received. | further certify that | have
complied with the provisions of the City’s Living Wage Ordinance.

(Consultant’s Signature)

D. Consultant must include on the face of each itemized invoice submitted for
payment its Business Tax Registration Certificate number, as required at Article Vill of
this Agreement. No invoice will be processed for payment by City without this number
shown thereon. All invoices shall be approved by the Executive Director or his or her
designee prior to payment. All invoices due and payable and found to be in order shall
be paid as soon as, in the ordinary course of City business, the same may be approved,
audited and paid.

Consultant shall submit appropriate supporting documents with each invoice.
Such documents may include provider invoices, payrolls, and time sheets. The City
may require, and Consultant shall provide, all documents reasonably required to
determine whether amounts on the invoice are allowable expenses under this

Agreement.

Further, where the Consultant employs Subconsultants under this Agreement,
the Consultant shall submit to City, with each monthly invoice, a Monthly Subconsultant
Monitoring Report Form (Exhibit C) listing SBE/MBE/WBE/OBE amounts. Consultant
shall provide an explanation for any item that does not meet or exceed the anticipated
participation levels for this Agreement, with specific plans and recommendations for
improved Subconsultant utilization. Invoices will not be paid without a completed
Monthly Subconsultant Monitoring Report Form. All invoices are subject to audit.
Consultant is not required to submit support for direct costs items of $25 or less.

E. For payment and processing, all invoices should be mailed to the following
address:

Accounts Payable Section

Harbor Department, City of Los Angeles
P.O. Box 191

San Pedro, CA 90733-0191



VI. ~ RECORDKEEPING AND AUDIT RIGHTS

A Consultant shall keep and maintain full, complete and accurate books of
accounts and records of the services performed under this Agreement in accordance
with generally accepted accounting principles consistently applied, which books and
records shall be readily accessible to and open for inspection and copying at the
premises by City, its auditors or other authorized representatives. Notwithstanding any
other provision of this Agreement, failure to do so shall constitute a conclusive waiver of
any right to compensation for such services as are otherwise compensable hereunder.
Such books and records shall be maintained by Consultant for a period of three (3)
years after completion of services to be performed under this Agreement or until all
disputes, appeals, litigation or claims arising from this Agreement have been resolved.

B. During the term of this Agreement, City may audit, review and copy any
and all writings (as that term is defined in Section 250 of the California Evidence Code)
of Consultant and Subconsultants arising from or related to this Agreement or
performance of the Scope of Work, whether such writings are (a) in final form or not,
(b) prepared by Consultant, Subconsultants or any individual or entity acting for or on
behalf of Consultant or a Subconsultant, and (c) without regard to whether such writings
have previously been provided to City. Consultant shall be responsible for obtaining
access to and providing writings of Subconsultants. Consultant shall provide City at
Consultant's sole cost and expense a copy of all such writings within fourteen (14)
calendar days of a written request by City. City's right shall also include inspection at
reasonable times of the Consultant's office or facilities which are engaged in the
performance of the Scope of Work. Consultant shall, at no cost to City, furnish
reasonable facilities and assistance for such review and audit. Consultant's failure to
comply with this Article VI shall constitute a material breach of this Agreement and shall
entitle City to withhold any payment due under this Agreement until such breach is

cured.

VIl.  INDEPENDENT CONTRACTOR

Consultant, in the performance of the work required by this Agreement, is an

independent contractor and not an agent or employee of City. Consultant sh'all not
represent itself as an agent or employee of the City and shall have no power to bind the

City in contract or otherwise.

Vill.  BUSINESS TAX REGISTRATION CERTIFICATE

The City of Los Angeles Office of Finance requires the implementation and
enforcement of Los Angeles Municipal Code Section 21.09 et seq. This Code S_ection
provides that every person, other than a municipal employee, who engages in any
business within the City of Los Angeles, is required to obtain the necessary Business
Tax Registration Certificate and pay business taxes. The City Controller has
determined that this Code Section applies to consulting firms that are doing work for the
Department. See Exhibit D.



IX.  INDEMNIFICATION AND INSURANCE

A. Indemnification

Except for the sole negligence or willful misconduct of the City, or any of its
Boards, Officers, Agents, Employees, Assigns and Successors in Interest, Consultant
undertakes and agrees to defend, indemnify and hold harmless the City and any of its
Boards, Officers, Agents, Employees, Assigns, and Successors in Interest from and
against all suits and causes of action, claims, losses, demands and expenses,
including, but not limited to, attorney's fees (both in house and outside counsel) and
cost of litigation (including all actual litigation costs incurred by the City, including but not
limited to, costs of experts and consultants), damages or liability of any nature
whatsoever, for death or injury to any person, including Consultant's employees and
agents, or damage or destruction of any property of either party hereto or of third
parties, arising in any manner by reason of the negligent acts, errors, omissions or
willful misconduct incident to the performance of this Agreement by Consultant or its
subcontractors of any tier. Rights and remedies available to the City under this provision
are cumulative of those provided for elsewhere in this Agreement and those allowed
under the laws of the United States, the State of California, and the City.

B. Acceptable Evidence and Approval of Insurance

Electronic submission is the required method of submitting Consultant’s
insurance documents. Consultant's insurance broker or agent shall register with the
City's online insurance compliance systemTrack4LA ™ at http://track4la.lacity.org/ and
submit the appropriate proof of insurance on Consultant’s behalf.

C. General Liability Insurance

Consultant shall procure and maintain in effect throughout the term of this
Agreement, without requiring additional compensation from the City, commercial
general liability insurance covering personal and advertising injury, bodily injury, and
property damage providing contractual liability, independent contractors, products and
completed operations, and premises/operations coverage written by an insurance
company authorized to do business in the State of California rated VII, A- or better in
Best's Insurance Guide (or an alternate guide acceptable to City if Best's is not
available) within Consultant's normal limits of liability but not less than One Million
Dollars ($1,000,000) combined single limit for injury or claim. Said limits shall provide
first dollar coverage except that Executive Director may permit a self-insured retention
or self-insurance in those cases where, in his or her judgment, such retention or self-
insurance is justified by the net worth of Consultant. The retention or self-insurance
provided shall provide that any other insurance maintained by the Harbor Department
shall be excess of Consultant's insurance and shall not contribute to it. In all cases,
regardless of any deductible or retention, said insurance shall contain a defense of suits
provision and a severability of interest clause. Additionally, each policy shall include an



additional insured endorsement (CG 2010 or equivalent) naming the City of Los
Angeles Harbor Department, its officers, agents and employees as Primary additional
insureds, a 10-days’ notice of cancellation for nonpayment of premium, and a 30-days’
notice of cancellation for any other reasons. Consultant’s insurance broker or agent
shall submit for approval on Consultant's behalf said insurance to the City's online
insurance compliance system Track4LA® at http://track4la.lacity.org/.

D. Automobile Liability Insurance

Consultant shall procure and maintain at its expense and keep in force at all
times during the term of this Agreement, automobile liability insurance written by an
insurance company authorized to do business in the State of California rated VI, A- or
better in Best's Insurance Guide (or an alternate guide acceptable to City if Best's is not
available) within Consultant's normal limits of liability but not less than Five Hundred
Thousand Dollars ($500,000) covering damages, injuries or death resulting from each
accident or claim arising out of any one claim or accident. Said insurance shall protect
against claims arising from actions or operations of the insured, or by its employees.
Coverage shall contain a defense of suits provision and a severability of interest clause.
Additionally, each policy shall include an additional insured endorsement (CG 2010 or
equivalent) naming the City of Los Angeles Harbor Department, its officers, agents and
employees as Primary additional insureds, a 10-days’ notice of cancellation for
nonpayment of premium, and a 30-days’ notice of cancellation for any other reasons.
Consultant’s insurance broker or agent shall submit for approval on Consultant’s behalf
said insurance to the City’s online insurance compliance system Track4LA® at
http:/track4la.lacity.org/.

E. Workers'’ Compensation and Employer's Liability

Consultant shall certify that it is aware of the provisions of Section 3700 of the
California Labor code which requires every employer to be insured against liability for
Workers' Compensation or to undertake self-insurance in accordance with the
provisions of that Code, and that Consultant shall comply with such provisions before
commencing the performance of the tasks under this Agreement. Coverage for claims
under U.S. Longshore and Harbor Workers' Compensation Act, if required under
applicable law, shall be included. Consultant shall submit Workers’ Compensation
policies whether underwritten by the state insurance fund or private carrier, which
provide that the public or private carrier waives its right of subrogation against the City
in any circumstance in which it is alleged that actions or omissions of the City
contributed to the accident. Such Worker's Compensation and occupational disease
requirements shall include coverage for all employees of Consultant, and for all
employees of any subcontractor or other vendor retained by Consultant. Consultant's
insurance broker or agent shall submit for approval on Consultant's behalf sald
insurance to the City's online insurance compliance system Track4LA® at

http://track4la.lacity.org/.



F. Carrier Requirements

All insurance which Consultant is required to provide pursuant to this Agreement
shall be placed with insurance carriers authorized to do business in the State of
California and which are rated A-, VIl or better in Best's Insurance Guide. Carriers
without a Best's rating shall meet comparable standards in another rating service
acceptable to City.

G. Notice of Cancellation

Each insurance policy described above shall provide that it will not be canceled
or reduced in coverage until after the Board of Harbor Commissioners, Attention: Risk
Manager and the City Attorney of City have each been given thirty (30) days’ prior
written notice by registered mail addressed to 425 S. Palos Verdes Street, San Pedro,
California 90731.

H. Modification of Coverage

Executive Director, at his or her discretion, based upon recommendation of
independent insurance consultants to City, may increase or decrease amounts and
types of insurance coverage required hereunder at any time during the term hereof by
giving ninety (90) days' prior written notice to Consultant.

l. Renewal of Policies

At least thirty (30) days prior to the expiration of each policy, Consultant shall
furnish to Executive Director a renewal endorsement or renewal certificate showing that
the policy has been renewed or extended or, if new insurance has been obtained,
evidence of insurance as specified above. If Consultant neglects or fails to secure or
maintain the insurance required above, Executive Director may, at his or her own option
but without any obligation, obtain such insurance to protect City's interests. The cost of
such insurance will be deducted from the next payment due Consultant.

J. Right to Self-Insure

Upon written approval by the Executive Director, Consultant may self-insure if the
following conditions are met:

1. Consultant has a formal self-insurance program in place prior to
execution of this Agreement. If a corporation, Consultant must have a
formal resolution of its board of directors authorizing self-insurance.

2. Consultant agrees to protect the City, its boards, officers, agents and
employees at the same level as would be provided by full insurance
with respect to types of coverage and minimum limits of liability
required by this Agreement.



3. Consultant agrees to defend the City, its boards, officers, agents and
employees in any lawsuit that would otherwise be defended by an

insurance carrier.

4. Consultant agrees that any insurance carried by Department is excess
of Consultant’s self-insurance and will not contribute to it.

5. Consultant provides the name and address of its claims administrator.

6. Consultant submits a Financial Statement or Balance Sheet prior to
Executive Director’'s consideration of approval of self-insurance and
annually thereafter evidence of financial capacity to cover the self-
insurance.

7. Consultant agrees to inform Department in writing immediately of any
change in its status or policy which would materially affect the
protection afforded Department by this self-insurance.

8. Consultant has complied with all laws pertaining to self-insurance.

K. Accident Reports

Consultant shall report in writing to Executive Director within fifteen (15) calendar
days after it, its officers or managing agents have knowledge of any accident or
occurrence involving death of or injury to any person or persons, or damage in excess
of Five Hundred Dollars ($500.00) to property, occurring upon the premises, or
elsewhere within the Port of Los Angeles if Consultant’s officers, agents or employees
are involved in such an accident or occurrence. Such report shall contain to the extent
available (1) the name and address of the persons involved, (2) a general statement as
to the nature and extent of injury or damage, (3) the date and hour of occurrence,
(4) the names and addresses of known witnesses, and (5) such other information as
may be known to Consultant, its officers or managing agents.

X. TERMINATION PROVISION

The Executive Director, in his or her sole discretion, shall have the right to
terminate and cancel all or any part of this Agreement for any reason upon giving the
Consultant ten (10) days’ advance, written notice of the City’'s election to cancel and
terminate this Agreement. It is agreed that any Agreement entered into shall not limit
the right of the City to hire additional consultants or perform the services described in
this Agreement either during or after the term of this Agreement.



XI. PERSONAL SERVICE CONTRACT

A. During the term hereof, Consultant agrees that it will not enter into. other
contracts or perform any work without the written permission of the Executive Director
where the work may conflict with the interests of the Department.

B. Consultant acknowledges that it has been selected to perform the Scope
of Work because of its experience, qualifications and expertise. Any assignment or
other transfer of this Agreement or any part hereof shall be void provided, however, that
Consultant may permit Subconsultant(s) to perform portions of the Scope of Work in
accordance with Article I. All Subconsultants whom Consultant utilizes, however, shall
be deemed to be its agents. Subconsultants’ performance of the Scope of Work shall
not be deemed to release Consultant from its obligations under this Agreement or to
impose any obligation on the City to such Subconsultant(s) or give the Subconsultant(s)
any rights against the City.

Xil.  AFFIRMATIVE ACTION

The Consultant, during the performance of this Agreement, shall not discriminate
in its employment practices against any employee or applicant for employment because
of employee’s or applicant's race, religion, national origin, ancestry, sex, age, sexual
orientation, disability, marital status, domestic partner status, or medical condition. The
provisions of Section 10.8.4 of the Los Angeles Administrative Code shall be
incorporated and made a part of this Agreement. All subcontracts awarded shall
contain a like nondiscrimination provision. See Exhibit E.

Xl SMALL/NVERY SMALL BUSINESS DEVELOPMENT PROGRAM

It is the policy of the Department to provide Small Business Enterprises (SBE)
and Minority-Owned, Women-Owned and all Other Business Enterprises
(MBE/WBE/OBE) an equal opportunity to participate in the performance of all '_City
contracts in all areas where such contracts afford such participation opportunities.
Consultant shall assist the City in implementing this policy and shall use its best e_ffor?s
to afford the opportunity for SBEs, MBEs, WBEs, and OBEs to achieve participation in
subcontracts where such participation opportunities present themselves and attempt to
ensure that all available business enterprises, including SBEs, MBEs, WBEs, an.d
OBEs, have equal participation opportunity which might be presented under this
Agreement. See Exhibit F.

NOTE: Prior to being awarded a contract with the City, Consultant and all
Subconsultants must be registered on the City's Contracts Management and
Opportunities Database, Los Angeles Business Assistance Virtual Network (LABAVN),

at http://www.labavn.org.
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XIV.  CONFLICT OF INTEREST

It is hereby understood and agreed that the parties to this Agreement have read
and are aware of the provisions of Section 1090 et seq. and Section 87100 et seq. of
the California Government Code relating to conflict of interest of public officers and
employees, as well as the Los Angeles Municipal Code (LAMC) Municipal Ethics and
Conflict of Interest provisions of Section 49.5.1 et seq. and the Conflict of Interest
Codes of the City and the Department. All parties hereto agree that they are unaware
of any financial or economic interest of any public officer or employee of City relating to
this Agreement. Notwithstanding any other provision of this Agreement, it is further
understood and agreed that if such financial interest does exist at the inception of this
Agreement, City may immediately terminate this Agreement by giving written notice
thereof,

XV. COMPLIANCE WITH APPLICABLE LAWS

Consultant shall at all times in the performance of its obligations comply with all
applicable laws, statutes, ordinances, rules and regulations, and with the reasonable
requests and directions of Executive Director.

XVI.  GOVERNING LAW / VENUE

This Agreement shall be governed by and construed in accordance with the laws
of the State of California, without reference to the conflicts of law, rules and principles of
such State. The parties agree that all actions or proceedings arising in connection with
this Agreement shall be tried and litigated exclusively in the State or Federal courts
located in the County of Los Angeles, State of California, in the judicial district required
by court rules.

XVIl. TRADEMARKS, COPYRIGHTS, AND PATENTS

Consultant agrees to save, keep, hold harmless, protect and indemnify the C!ty
and any of its officers or agents from any damages, cost, or expenses in law or equity
from infringement of any patent, trademark, service mark or copyright of any person or
persons, or corporations in consequence of the use by City of any materials supplied by
Consultant in the performance of this Agreement.

XVHI. PROPRIETARY INFORMATION

A. Writings, as that term is defined in Section 250 of the California Evidence
Code (including, without limitation, drawings, specifications, estimates, reports, records,
reference material, data, charts, documents, renderings, computations, computer tapes
or disks, submittals and other items of any type whatsoever, whether in the form <_)f
writing, figures or delineations), which are obtained, generated, compiled or derived in
connection with this Agreement (collectively hereafter referred to as "property”), are
owned by City as soon as they are developed, whether in draft or final form. City has

11



the right to use or permit the use of property and any ideas or methods represented by
such property for any purpose and at any time without compensation other than that
provided in this Agreement. Consultant hereby warrants and represents that City at all
times owns rights provided for in this section free and clear of all third-party claims
whether presently existing or arising in the future, whether or not presently known.
Consultant need not obtain for City the right to use any idea, design, method, material,
equipment or other matter which is the subject of a valid patent, unless such patent is
owned by Consultant or one of its employees, or its Subconsultant or the
Subconsultant's employees, in which case such right shall be obtained without
additional compensation. Whether or not Consultant's initial proposal or proposals
made during this Agreement are accepted by City, it is agreed that all information of any
nature whatsoever connected with the Scope of Work, regardless of the form of
communication, which has been or may be given by Consultant, its Subconsultants or
on either’s behalf, whether prior or subsequent to this Agreement becoming effective, to
the City, its boards, officers, agents or employees, is not given in confidence.
Accordingly, City or its designees may use or disclose such information without liability
of any kind, except as may arise under valid patents.

B. If research or development is furnished in connection with this Agreement
and if, in the course of such research or development, patentable work product is
produced by Consultant, its officers, agents, employees, or Subconsultants, the City
shall have, without cost or expense to it, an irrevocable, non-exclusive royalty-frqe
license to make and use, itself or by anyone on its behalf, such work product in
connection with any activity now or hereafter engaged in or permitted by City. Upo_n
City's request, Consultant, at its sole cost and expense, shall promptly furnish or obtain
from the appropriate person a form of license satisfactory to the City. It is expressly
understood and agreed that, as between City and Consultant, the referenced Ilcenge
shall arise for City's benefit immediately upon the production of the work product, and is
not dependent on the written license specified above. City may transfer such license to
its successors in the operation or ownership of any real or personal property now or
hereafter owned or operated by City.

XIX.  CONFIDENTIALITY

The data, documents, reports, or other materials which contain information
relating to the review, documentation, analysis and evaluation of the work described in
this Agreement and any recommendations made by Consultant relative thereto shall be
considered confidential and shall not be reproduced, altered, used or disseminated by
Consultant or its employees or agents in any manner except and only to the extent
necessary in the performance of the work under this Agreement. In addition, Consultant
is required to safeguard such information from access by unauthorized personnel.

XX.  NOTICES
In all cases where written notice is to be given under this Agreement, service

shall be deemed sufficient if said notice is deposited in the United States ma_il', postage
prepaid. When so given, such notice shall be effective from the date of mailing of the
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same. For the purposes hereof, unless otherwise provided by notice in writing from the
respective parties, notice to the Department shall be addressed to Director of
Construction and Maintenance, Los Angeles Harbor Department, P.O. Box 151,
San Pedro, California 90733-0151, and notice to Consultant shall be addressed to it at
the address set forth above. Nothing herein contained shall preclude or render
inoperative service of such notice in the manner provided by law.

XXI.  TAXPAYER IDENTIFICATION NUMBER (TIN)

The Internal Revenue Service (IRS) requires that all consultants and suppliers of
materials and supplies provide a TIN to the party that pays them. Consultant declares
that its authorized TIN is 20-2875226. No payments will be made under this Agreement
without a valid TIN.

XXIl.  SERVICE CONTRACTOR WORKER RETENTION POLICY AND LIVING WAGE
POLICY REQUIREMENTS

The Board of Harbor Commissioners of the City of Los Angeles adopted
Resolution No. 5771 on January 13, 1999, agreeing to adopt the provisions of
Los Angeles City Ordinance No. 171004 relating to Service Contractor Worker
Retention (SCWR), Section 10.36 et seq. of the Los Angeles Administrative Code, as
the policy of the Department. Further, Charter Section 378 requires compliance with the
City's Living Wage requirements as set forth by ordinance, Section 10.37 et seq. of the
Los Angeles Administrative Code. Consultant shall comply with the policy wherever
applicable. Violation of this provision, where applicable, shall entitle the City to
terminate this Agreement and otherwise pursue legal remedies that may be available.

XXII. WAGE AND EARNINGS ASSIGNMENT ORDERS / NOTICES OF
ASSIGNMENTS

The Consultant and/or any Subconsultant are obligated to fully comply with all
applicable state and federal employment reporting requirements for the Consultant
and/or Subconsultant's employees.

The Consultant and/or Subconsultant shall certify that the principal owner(s) are
in compliance with any Wage and Earnings Assignment Orders and Notices of
Assignments applicable to them personally. The Consultant and/or Subconsultant will
fully comply with all lawfully served Wage and Earnings Assignment Orders and Notices
of Assignments in accordance with Cal. Family Code Sections 5230 et seq. The
Consultant or Subconsultant will maintain such compliance throughout the term of this

Agreement.

XXIV. EQUAL BENEFITS POLICY

The Board of Harbor Commissioners of the City of Los Angeles'a'dopted
Resolution No. 6328 on January 12, 2005, agreeing to adopt the provisions of
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Los Angeles City Ordinance No. 172,908, as amended, relating to Equal Benefits,
Section 10.8.2.1 et seq. of the Los Angeles Administrative Code, as a policy of the
Department. Consultant shall comply with the policy wherever applicable. Violation of
this policy shall entitle the City to terminate any Agreement with Consultant and pursue
any and all other legal remedies that may be available. See Exhibit G.

XXV. STATE TIDELANDS GRANTS

This Agreement is entered into in furtherance of and as a benefit to the State
Tidelands Grant and the trust created thereby. Therefore, this Agreement is at all times
subject to the limitations, conditions, restrictions and reservations contained in and
prescribed by the Act of the Legislature of the State of California entitled “An Act
Granting to the City of Los Angeles the Tidelands and Submerged Lands of the State
Within the Boundaries of Said City,” approved June 3, 1929 (Stats. 1929, Ch. 651),‘as
amended, and provisions of Article VI of the Charter of the City of Los Angeles relating
to such lands. Consultant agrees that any interpretation of this Agreement and the
terms contained herein must be consistent with such limitations, conditions, restrictions
and reservations.

XXVI. INTEGRATION

This Agreement contains the entire understanding and agreement betweep the
parties hereto with respect to the matters referred to herein. No other representat_lons,
covenants, undertakings, or prior or contemporaneous agreements, oral or written,
regarding such matters which are not specifically contained, referenced, and/or
incorporated into this Agreement by reference shall be deemed in any way to exist or
bind any of the parties. Each party acknowledges that it has not been induced to Qnter
into the Agreement and has not executed the Agreement in reliance upon any promises,
representations, warranties or statements not contained, referenced, and/or
incorporated into the Agreement. THE PARTIES ACKNOWLEDGE THAT THIS
AGREEMENT IS INTENDED TO BE, AND IS, AN INTEGRATED AGREEMENT.

XXVII. SEVERABILITY

Should any part, term, condition or provision of this Agreement be'declared or
determined by any court of competent jurisdiction to be invalid, illegal or mcgpable of
being enforced by any rule of law, public policy, or city charter, the validity of the
remaining parts, terms, conditions or provisions of this Agreement shall not bga .affected
thereby, and such invalid, illegal or unenforceable part, term, condition or provision shgll
be treated as follows: (a) if such part, term, condition or provision is immaterial to this
Agreement, then such part, term, condition or provision shall be deemed not to' be a pa.rt
of this Agreement; or (b) if such part, term, condition or provision is m.a’gerlal to this
Agreement, then the parties shall revise the part, term, condition or provision so as to
comply with the applicable law or public policy and to effect the original intent of the

parties as closely as possible.
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XXVIIl. CONSTRUCTION OF AGREEMENT

This Agreement shall not be construed against the party preparing the same,
shall be construed without regard to the identity of the person who drafted such and
shall be construed as if all parties had jointly prepared this Agreement and it shall be
deemed their joint work product; each and every provision of this Agreement shall be
construed as though all of the parties hereto participated equally in the drafting hereof;
and any uncertainty or ambiguity shall not be interpreted against any one party. As a
result of the foregoing, any rule of construction that a document is to be construed

against the drafting party shall not be applicable.

XXIX. TITLES AND CAPTIONS

The parties have inserted the Article titles in this Agreement only as a matter of
convenience and for reference, and the Article titles in no way deﬁne_, Ilmlt, egtend or
describe the scope of this Agreement or the intent of the parties in including any

particular provision in this Agreement.

XXX. MODIFICATION IN WRITING

This Agreement may be modified only by written agreement of all parties. Any
such modifications are subject to all applicable approval processes required by, without
limitation, City’s Charter and City’s Administrative Code.

XXXI. WAIVER

A failure of any party to this Agreement to enforce the Agreement upon a breach
or default shall not waive the breach or default or any other breach or default. All

waivers shall be in writing.

XXXII. EXHIBITS; ARTICLES

All exhibits to which reference is made in this Agreement are deemed
incorporated in this Agreement, whether or not actually attached. To the extent the
terms of an exhibit conflict with or appear to conflict with the terms of the body of the
Agreement, the terms of the body of the Agreement shall control. References to Articles

are to Articles of this Agreement unless stated otherwise.
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11117
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on
the date to the left of their signatures.

THE CITY OF LOS ANGELES
HARBOR DEPARTMENT

Dated: 7{//2{/ 1/ By @M

ecutive Dirgctor

POSTHOLEID)GGE INC.
Dated:yf’é?%ﬂ/ By %%

Type Name: — SHROR S CATTASRA IO &
Type Title: PRES (DEOT

Type Name:

Type Title:
APPROVED/%@(’F ORM AND LEGALITY

, 2011 Account # 54050 W.0. #
CARMENQQ. TRUTANICH, City Attorney Ct/Div# 0510 JobFac. #
Proj/Prog # 000
By @%/V\/ Budget FY: Amount:
STEVWY._\OTERA' )fj)eputy 2011/2012| $80,000
\ j L"’

SYO/dls
6/20/11

Rev. 02/23/11
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Project Scope of Work
The following items will be part of the scope of work for this project:

1. Summary. Contractor is to perform maintenance, inspection, and repair work for
power switches, train control equipment, point detector signals and other
affiliated equipment located in the Port of Los Angeles Pier 300 rail storage yard
as identified on the attached drawing and equipment listing. See Exhibits A-1
and A-2. In addition, Contractor may propose, and be authorized by City to
perform, minor capital improvements to the facilities in the rail storage yard.

2. Inspection and Maintenance Services. With regard to inspection and
maintenance services, Contractor shall employ Federal Railroad Administration
(FRA) rules qualified signal maintainers to perform the required services. These
services include inspection and maintenance of signal appliances consisting of,
but not limited to, switch machines, signal lamps, control houses, and logic
controllers. Power switch gear is manipulated and adjusted to make sure it is in
operating order. Signal bulb illumination is checked for operation and replaced if
bulbs are out. Logic controllers are checked to make sure that relays are
operational so that they provide a fail-safe function for the operation of trains and
rail equipment; the controller are replaced if found deficient. Inspection and
maintenance services provided by Contractor as they relate to the signal system
must meet current and applicable federal and state standards. Inspection and
maintenance services shall be performed at least once a month with Contractor
to provide City with a checklist of conditions found, actions taken by Contractor
to correct deficiencies, and documentation of materials used to maintain signal

appliances.

3. Minor Capital Improvements. Minor capital improvements consist of
improvements to power switches, train control equipment, point detector signals
and other affiliated equipment located in the Port of Los Angeles Pier 300 rail
storage yard. Contractor may recommend such improvements but shall not
perform such improvements without pre-authorization from City.

4. Rail Storage Yard Device Survey. Contractor shall conduct a survey of devices
in the rail storage yard on an annual basis at the start of the calendar year. The
survey shall identify the number of units and assign a value to each unit in
conformance with American Association of Railroad standards. Survey shall be
performed with participation of a representative of City. Survey resuits shall
provide the basis for adjustment of monthly compensation for basic maintenance

and inspection services.

5. Emergency Services. Contractor shall be available for emergency repair of the
signal system, subject to the requirements of the Federal Hours of Service Act,
24 hours per day every day of the year during the term of this agreement.
Contractor will be able to respond within four hours of receipt of an emergency

EXHIBIT A



10.

11.

call, particularly in situations of signal related impassable track. All other repairs
will be performed in a timely manner.

Contacts. Contractor is obligated to provide POLA with a current contact
numbers and methods for both emergency and standard notifications in order to
facilitate current FRA notification requirements.

Records. Contractor shall maintain and provide to City and Pacific Harbor Line
(or Port's designated rail operator) copies of all known signal system documents

required by regulatory authorities, including the FRA.

Third Party Damage. In the event of signal system damage caused by a third
party (neither City nor Contractor), Contractor will be responsible to accomplish
any repairs upon authorization by City recognizing that City shall be responsible
for the cost to repair or replace the signal system.

Materials - Consumable. Contractor will supply consumable materials as
needed. Consumable materials are those that have a usable life of no more than
one year and will be purchased and replaced as part of normal maintenance
practices. Consumable materials shall include, but not be limited to, primary
batteries, bonds, track connectors, lenses, reflectors, light bulbs, lightning
arrestors, grease, graphite, paint and other consumable type items. Materials
supplied shall meet or exceed the specifications of the materials replaced. The
supplies become the property of City after being installed by Contractor in the rail

storage yard.

Materials — Non-Consumable or Minor Capital Improvements. At the discretion
of the City, upon recommendation of the Contractor and with prior City approval,
Contractor will identify and install non-consumable or capital signal/track
material. Such materials are those that have a usable life in excess of one year
and are considered depreciable. These materials shall include, but not be
limited to, track wires, cabling, pole line, instrument housings, storage batteries,
electronic components, switch circuit controllers, power switches, power derails,
signal masts, signal light displays, failing insulation joint, gauge plate, and other
signal hardware or other track component. Contractor will notify City without
undue delay of the deficiency or failure of components. Contractor will track
these items by location and zone within the rail storage yard for monthly billing
as well as cost forecasting for City in current and future periods. City will, as
applicable regulations govern, repair or replace the deficiency within thirty

calendar days.

Production Track Work. Contractor shall provide assistance to City or City's
third-party contractor in performing track maintenance or regarding cables,
bonding, and other signal related services to assist City in production track work
services. It is acknowledged that City will provide a minimum of 30 days notice

for such planned work.




12. Extraordinary Maintenance and Capital Improvements. Contractor shalil perform
extraordinary maintenance and capital improvement services, e.g. the necessary
inspection, test and repair of the signal systems resulting from, but not limited to
cable installation, track installation or removal, switch installation, or removal,
vandalism, and Acts of God, i.e. any event or condition resulting from forces
beyond human control, which materially disrupts rail yard signal related
operations.

13. Battery Disposal. Contractor will notify City of the need to dispose of batteries
classified as hazardous, i.e. batteries used in the performance of the signal
system. City will be responsible for the disposal of such batteries.

14. FRA Rules.

a. Contractor shall be responsible for all maintenance, testing, and reporting
procedures as governed and required under FRA rules.

b. Contractor shall notify City of any FRA Rule violations as soon as they
become known. This notification will be in writing with details by zone and
location within the rail storage yard. If a violation is noticed, a work plan
for the correction of the violation will be provided by Contractor to City with
a timeline and cost to make the necessary correction. No work will
commence until City gives its approval.

c. Contractor shall pay any applicable fines assessed against City by the
FRA with regard to the administration of rules, except that City shall pay
any applicable fines associated with those signal systems for which City
must bear the cost of bririging into compliance with Rules under Item No.
11 above, until such time as full compliance has been achieved.
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Exhibit A-2

American Association of Railroads (AAR) Pier 300 Rail Storage Yard Unit Count

Unit Count | AAR Value Description AAR Unit Total
18 10 Switch with two points or derail (power) 180
18 1 Switch circuit controller 18
18 4 Yard track 72
72 1 Switch or derail position target or light 72
18 1 Wheel sensor 18
1 1 Code unit for remote control 1
1 1 Carrier unit 1
1 1 Radio Data link 1
1 20 Control operators work station per each 10 cp 20
S 1 Uninterrupted power supply per 3 KVA 5
20 1 Underground cable or wires, two pairs per mile 20
1 2 Operations recorder or data recorder 2

TOTAL 410




Exhibit B
Cost and Compensation

The pricing and compensation shall be provided as follows:

1) Posthole Digger (PHD) shall be provided a monthly fee for basic maintenance and inspection

2)

3)

4)

o)

services in the amount of $12.20/month based on a count of devices in the rail storage yard
("unit count") and a value associated with each unit established by the American Association of
Railroads ("AAR Value"). The current AAR unit total count is 410. This is a monthly rate of
$5,000.

Total annual basic maintenance and inspection service fee: $60,000

Allowance for the adjustment of the monthly fee based on changes in AAR unit count as it
appears in Exhibit A-2 at a rate of $13 per unit recognizing that the count can increase or
decrease.

Allowance for change in unit count is +/~ 40 units: +/- $520

Annual Allowance for the purchase of materials to be used as non-consumable and minor capital
improvement work subject to prior authorization by City (except that PHD may take action in an
emergency situation that is acknowledged as such by the Director of Construction and
Maintenance, or designee): $9,480

The hourly billable rate for labor used to perform authorized extraordinary maintenance or capital
improvement work, beyond basic inspection and maintenance services, shall be $100 per hour

per employee.

Total annual allowance for labor associated with authorized extraordinary maintenance or capital
improvement work: $10,000

The monthly fee for basic maintenance and inspection services and the hourly billable rate for
labor will escalate by 3% on an annual basis on the effective date of this agreement assuming

the first or second renewal options are approved.

6) Total allowable expenditures under this agreement are as follows:

a. Year 1; $80,000

b. Year 2: $81,580 (if First Renewal Option is approved)

c¢. Year 3: $83,743 (if Second Renewal Option is approved)

Total Amount: $245,323 (if First and Second Renewal Options are approved)

EXHIBIT B
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BUSINESS TAX REGISTRATION CERTIFICATE (BTRC) NUMBER

The City of Los Angeles Office of Finance requires all firms that engage in any business
activity within the City of Los Angeles to pay City business taxes. Each firm or
individual (other than a municipal employee) is required to obtain the necessary
Business Tax Registration Certification (BTRC) and pay business tax. (Los Angeles
Municipal Code Section 21.09 et seq.)

All firms and individuals that do business with the City of Los Angeles will be required to
provide a BTRC number or an exemption number as proof of compliance with Los
Angeles City business tax requirements in order to receive payment for goods or
services. Beginning October 14, 1987, payments for goods or services will be withheld
unless proof of tax compliance is provided to the City.

The Tax and Permit Division of Los Angeles Office of Finance has the sole aut_hority to
determine whether a firm is covered by business tax requirements. Those firms not
required to pay will be given an exemption number.

If you do NOT have a BTRC number contact the Tax and Permit Division at'the office
listed below, or log on to www.lacity.org/finance to download the business tax

registration application.

MAIN OFFICE

LA City Hall 201 N. Main Street, Rm. 101 (213) 473-5901

EXHIBIT D



AFFIRMATIVE ACTION PROGRAM PROVISIONS

Sec. 10.8.4 Affirmative Action Program Provisions.

Every non-construction contract with or on behalf of the City of Los Angeles for which the
consideration is $100,000 or more and every construction contract with or on behalf of the
City of Los Angeles for which the consideration is $5,000 or more shall contain the
following provisions which shall be designated as the AFFIRMATIVE ACTION PROGRAM

provisions of such contract:

A.

During the performance of City contract, the contractor certifies and represents that
the contractor and each subcontractor hereunder will adhere to an affirmative action
program to ensure that in its employment practices, persons are employed and
employees are treated equally and without regard to or because of race, religion,
ancestry, national origin, sex, sexual orientation, age, disability, marital status,
domestic partner status, or medical condition.

1. This provision applies to work or services performed or materials
manufactured or assembled in the United States.

2. Nothing in this section shall require or prohibit the establishment of new
classifications of employees in any given craft, work or service category.

S The contractor shall post a copy of Paragraph A hereof in cor)spicuous
places at its place of business available to employees and applicants for

employment.

The contractor will, in all solicitations or advertisements for employees placed by or
on behalf of the contractor, state that all qualified applicants will receive
consideration for employment without regard to their race, religion, ancestry,
national origin, sex, sexual orientation, age, disability, marital status, domestic
partner status, or medical condition.

As part of the City's supplier registration process, and/or at the request of the
awarding authority or the Office of Contract Compliance, the contractor shall certify
on an electronic or hard copy form to be supplied, that the contractor has not
discriminated in the performance of City contracts against any employee or
applicant for employment on the basis or because of race, religion, ancestry,
national origin, sex, sexual orientation, age, disability, marital status, domestic
partner status, or medical condition.

The contractor shall permit access to and may be required to provide certified
copies of all of its records pertaining to employment and to its employment practices
by the awarding authority or the Office of Contract Compliance, for the purpose of
investigation to ascertain compliance with the Affirmative Action Program provisions
of City contracts, and on their or either of their request to provide evidence that it
has or will comply therewith.

EXHIBIT E



AFFIRMATIVE ACTION PROGRAM PROVISIONS

The failure of any contractor to comply with the Affirmative Action Program
provisions of City contracts may be deemed to be a material breach of contract.
Such failure shall only be established upon a finding to that effect by the awarding
authority, on the basis of its own investigation or that of the Board of Public Works,
Office of Contract Compliance. No such finding shall be made except upon a full
and fair hearing after notice and an opportunity to be heard has been given to the

contractor.

Upon a finding duly made that the contractor has breached the Affirmative Action
Program provisions of a City contract, the contract may be forthwith cancelled,
terminated or suspended, in whole or in part, by the awarding authority, and alil
monies due or to become due hereunder may be forwarded to and retained by the
City of Los Angeles. In addition thereto, such breach may be the basis for a
determination by the awarding authority or the Board of Public Works that the said
contractor is an irresponsible bidder or proposer pursuant to the provisions of
Section 371 of the Los Angeles City Charter. In the event of such determination,
such contractor shall be disqualified from being awarded a contract with the City of
Los Angeles for a period of two years, or until he or she shall establish and carry out
a program in conformance with the provisions hereof.

In the event of a finding by the Fair Employment and Housing Commission of the
State of California, or the Board of Public Works of the City of Los Angeles, or any
court of competent jurisdiction, that the contractor has been guilty of a willful
violation of the California Fair Employment and Housing Act, or the Affirmative
Action Program provisions of a City contract, there may be deducted from the
amount payable to the contractor by the City of Los Angeles under the contract, a
penalty of TEN DOLLARS ($10.00) for each person for each calendar day on which
such person was discriminated against in violation of the provisions of a City

contract.

Notwithstanding any other provisions of a Qity contract, the City of Los Angeles
shall have any and all other remedies at law or in equity for any breach hereof.

The Public Works Board of Commissioners shall promulgate rules and regulations
through the Office of Contract Compliance and provide to the awarding authorities
electronic and hard copy forms for the implementation of the Affirmative Action
Program provisions of City contracts, and rules and regulations and forms shall, so
far as practicable, be similar to those adopted in applicable Federal Executive
Orders. No other rules, regulations or forms may be used by an awarding authority
of the City to accomplish this contract compliance program.

Nothing contained in City contracts shall be construed in any manner so as to
require or permit any act which is prohibited by law.

The Contractor shall submit an Affirmative Action Plan which shall mee't thga
requirements of this chapter at the time it submits its bid or proposal or at the time it



AFFIRMATIVE ACTION PROGRAM PROVISIONS

registers to do business with the City. The plan shall be subject to approval by the
Office of Contract Compliance prior to award of the contract. The awarding
authority may also require contractors and suppliers to take part in a pre-
registration, pre-bid, pre-proposal, or pre-award conference in order to develop,
improve or implement a qualifying Affirmative Action Plan. Affirmative Action
Programs developed pursuant to this section shall be effective for a period of twelve

months from the date of approval by the Office of Contract Compliance. In case of
prior submission of a plan, the contractor may submit documentation that it has an
Affirmative Action Plan approved by the Office of Contract Compliance within the
previous twelve months. If the approval is 30 days or less from expiration, the
contractor must submit a new Plan to the Office of Contract Compliance and that
Plan must be approved before the contract is awarded.

1. Every contract of $5,000 or more which may provide construction, demolition,
renovation, conservation or major maintenance of any kind shall in addition
comply with the requirements of Section 10.13 of the Los Angeles
Administrative Code.

2. A contractor may establish and adopt as its own Affirmative Action Plan, by
affixing his or her signature thereto, an Affirmative Action Plan prepared and
furnished by the Office of Contract Compliance, or it may prepare and submit
its own Plan for approval.

The Office of Contract Compliance shall annually supply the awarding authorities of
the City with a list of contractors and suppliers who have developed Affirmative
Action Programs. For each contractor and supplier the Office of Contract
Compliance shall state the date the approval expires. The Office of Contract
Compliance shall not withdraw its approval for any Affirmative Action Plan or
change the Affirmative Action Plan after the date of contract award for the entire
contract term without the mutual agreement of the awarding authority and the

contractor.

The Affirmative Action Plan required to be submitted hereunder and the pre-
registration, pre-bid, pre-proposal or pre-award conference which may be required
by the Board of Public Works, Office of Contract Compliance or the awarding
authority shall, without limitation as to the subject or nature of employment activity,
be concerned with such employment practices as:

1. Apprenticeship where approved programs are functioning, and other on-the-
job training for non-apprenticeable occupations;

2. Classroom preparation for the job when not apprenticeable;

3. Pre-apprenticeship education and preparation;



AFFIRMATIVE ACTION PROGRAM PROVISIONS

4, Upgrading training and opportunities;

5. Encouraging the use of contractors, subcontractors and suppliers of all racial
and ethnic groups, provided, however, that any contract subject to this
ordinance shall require the contractor, subcontractor or supplier to provide
not less than the prevailing wage, working conditions and practices generally
observed in private industries in the contractor's, subcontractor's or supplier's
geographical area for such work;

6. The entry of qualified women, minority and all other journeymen into the
industry; and
7. The provision of needed supplies or job conditions to permit persons with

disabilities to be employed, and minimize the impact of any disability.

Any adjustments which may be made in the contractor's or supplier's workforce to
achieve the requirements of the City’s Affirmative Action Contract Compliance
Program in purchasing and construction shall be accomplished by either an
increase in the size of the workforce or replacement of those employees who leave
the workforce by reason of resignation, retirement or death and not by termination,
layoff, demotion or change in grade.

Affirmative Action Agreements resulting from the proposed Affirmative Action Plan
or the pre-registration, pre-bid, pre-proposal or pre-award conferences shall not be
confidential and may be publicized by the contractor at his or her discretion.
Approved Affirmative Action Agreements become the property of the City and may
be used at the discretion of the City in its Contract Compliance Affirmative Action
Program.

This ordinance shall not confer upon the City of Los Angeles or any Agency, Board
or Commission thereof any power not otherwise provided by law to determine the
legality of any existing collective bargaining agreement and shall have application
only to discriminatory employment practices by contractors or suppliers engaged in
the performance of City contracts.

All.contractors subject to the provisions of this section shall include a like provision
in all subcontracts awarded for work to be performed under the contract with the
City and shall impose the same obligations, including but not limited to filing and
reporting obligations, on the subcontractors as are applicable to the contractor.
Failure of the contractor to comply with this requirement or to obtain the compliance
of its subcontractors with all such obligations shall subject the contractor to the
imposition of any and all sanctions allowed by law, including but not limited to
termination of the contractor’s contract with the City.



SMALL BUSINESS ENTERPRISE PROGRAM

The City of Los Angeles Harbor Department is committed to creating an environment that provides all
individuals and businesses open access to the business opportunities available at the Harbor Department in a
manner that reflects the diversity of the City of Los Angeles. The Harbor Department's Small Business
Enterprise (SBE) Program was created to provide additional opportunities for small businesses to participate in
professional service and construction contracts. An overall Department goal of 25% SBE participation,
including 5% Very Small Business Enterprise (VSBE) participation, has been established for the Program. The
specific goal or requirement for each contract opportunity may be higher or lower based on the scope of work.

It is the policy of the Harbor Department to solicit participation in the performance of all service contracts by all
individuals and businesses, including, but not limited to, SBEs, VSBEs, women-owned business enterprises
(WBEs), and minority-owned business enterprises (MBEs). The SBE Program allows the Harbor Department
to target small business participation, including MBEs and WBEs, more effectively. It is the intent of the Harbor
Department to make it easier for small businesses to participate in contracts by providing education and
assistance on how to do business with the City, and ensuring that payments to small businesses are

processed in a timely manner.

The Harbor Department defines a SBE as an independently owned and operated business that is not dominant
in its field and meets criteria set forth by the Small Business Administration in Title 13, Code of Federal
Regulations, Part 121. Go to www.sba.gov for more information. The Harbor Department defines a VSBE
based on the State of California's Micro-business definition which is 1) a small business that has average
annual gross receipts of $3,500,000 or less within the previous three years, or (2) a small business

manufacturer with 25 or fewer employees.

The SBE Program is a results-oriented program, requiring consultants who receive contracts from the Harbor
Department to perform outreach and utilize certified smali businesses. Based on the work to be performed,
it has been determined that the percentage of small business participation will be 10%, including 5 %
VSBE participation. The North American Industry Classification System (NAICS) Code for the Scope of
Services under the Agreement is _ 488210 . This NAICS Code is the industry code that corresponds to at
least 51% of the scope of services and will be used to determine the size standard for SBE participation of the
Prime Consultant. The maximum SBE size standard for this NAICS Code is $7 million.

Consultant shall be responsible for determining the SBE status of its subconsultants for purposes of meeting
the small business requirement. Subconsultants must qualify as an SBE based on the type of services that
they will be performing under the Agreement. All business participation will be determined by the percentage
of the total amount of compensation under the agreement paid to SBEs. The Consultant shall not substitute an
SBE firm without obtaining prior approval of the City. A request for substitution must be based upon
demonstrated good cause. If substitution is permitted, Consultant shall endeavor to make an in-kind

substitution for the substituted SBE.

In the event of Consultant's noncompliance during the performance of the Agreement, Consultant shall be
considered in material breach of contract. In addition to any other remedy available to City under this
Agreement or by operation of law, the City may withhold invoice payments to Consultant until noncompliance is
corrected, and assess the costs of City's audit of books and records of Consultant and its subconsultants. In
the event the Consultant falsifies or misrepresents information contained in any form or other willful
noncompliance as determined by City, City may disqualify the Consultant from participation in City contracts for

a period of up to five (5) years.

Consultant shall complete, sign, notarize (where applicable) and submit as part of the executed agreement the
attached Affidavit and Contractor Description Form. The Contractor Description Form, when signed, will signify
the Consultant's intent to comply with the SBE requirement. Prior to contract award, the Harbor Department
will verify the status of all SBEs. In addition, prior to being awarded a contract with the Harbor Department, all
contractors and subcontractors must be registered on the City’s Contracts Management and Opportunities
Database, the Los Angeles Business Assistance Virtual Network (LABAVN), at http://www.labavn.org.

EXHIBIT F



AFFIDAVIT OF COMPANY STATUS
“The undersigned declares under penalty of perjury pursuant to the laws of the State of California that the foltowing information and information
contained on the attached Contractor Description Form is true and correct and include all material information necessary to identify and

explain the operations of

PosthoLe D el , (Ne .

Name of Firm

as well as the ownership thereof. Further, the undersigned agrees to provide either through the prime consultant or, directly to the Harbor
Department, complete and accurate information regarding ownership in the named firm, any proposed changes of the ownership and to permit

the audit and examination of firm ownership documents in association with this agreement.”

gvsae [JMBE [JweEe [JOBE

Please indicate the ownership of your company: [JSBE
A Small Business Enterprise (SBE) is an independently owned and operated business that is not dominant in its field and meets criteria set forth
by the Small Business Administration in Title 13, Code of Federal Regulations, Part 121.

A Very Small Business Enterprise (VSBE) is 1) a small business that has average annual gross receipts of $3,500,000 or less within the

previous three years, or (2) a small business manufacturer with 25 or fewer employees.
A Minority Business Enterprise (MBE) is defined as a business in which a minority owns and controls at least 51% of the business. A Woman

Business (WBE) is defined as a business in which a woman owns and controls at least 51% of the business. For the purpose of this project, a
minority includes:

(1) Black (all persons having origins in any of the Black African ragial groups not of Hispanic origin);

(2) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American or other Spanish Culture or origin, regardless of

race);
(3) Asian and Pacific Islander (ali persons having origins in any of the original peoples of the Far East, Southeast Asia, The Indian

Subcontinent, or the Pacific Islands); and
(4) American Indian or Alaskan Native (all persons having origins in any of the original peoples of North America and maintaining

identifiable tribal affiliatigns through membership and participation or community identification).
any enterprise that is neither an SBE, VSBE, MBE or WBE.

An OBE (Other Busi
Sngnature Title Ote & £
Printed Name SHAKA %0(44/{7% N Date Signed 4/ l/ (2 / /]

NOTARY \\% . \
i L9 day of p(\\‘\ 20 \ \ _. before me appeared

On this
Q{\M ( (\Ul\/)\mm to me personally known, who being duly swom, did execute the

eme D ile D\;ﬁﬁ( WL

foregoing affidavit, and did state that he/she was properly authorized by

Name of Firm
to execute the affidavit and did so as his or he free act and deed.
SEAL ! State of Washington Notary Public W T S
K ‘ / 7 T
ASAMEE SOUTH‘CHAC i Commission Expires v W }}f; / L 0 i %7

N EXPIRES

24




Contractor Description Form

PRIME CONTRACTOR

Contract #; Award Date: Contract Term:
Contract Title: AA1LR0AD YARD MAINTEN ANCE AND |NSPECTION) SERVEES
j

Award Total: $

Business Name: %THDLE l;;quggl NG _
Owner's Ethnicity: CAUCASENnder MALEGroup: SBE ‘ MBE _WBE OBE (Please check all that apply)
Primary NAICS Code: 488310

Address:_AHS1 1% AVE NE
City'Stateizip: MEDINA | WOA 48029

Telephone: (200 ) {0 14- DO2AS FAX: (Has) b4 - 12
Contact Person/Title: SHAWKN  SOHUBRING, / DLONER

Email Address: Po&;—fhal(’,digg&"@ AOL - Covn

SUBCONTRACTOR

Business Name: Award Total: $
Services to be provided:
Owner's Ethnicity: Gender _____ Group: SBE_VSBE MBE WBE OBE (Please check all that apply)
Primary NAICS Code:

Address:
City/State/Zip:
Telephone; ( ) FAX: ( )
Contact Person/Title:
Email Address:

SUBCONTRACTOR

Business Name: Award Total: $

Services to be provided:; -
Owner’s Ethnicity: __Gender ____Group: SBE__VSBE_MBE WBE OBE (Please check all that apply)
Primary NAICS Code: ; |

Address:
City/State/Zip:
Telephone: ( ) FAX: ( )
Contact Person/Title:
Email address:
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Sec. 10.8.2.1. Equal Benefits Ordinance.

Discrimination in the provision of employee benefits between employees
with domestic partners and employees with spouses results in unequal pay for
equal work. Los Angeles law prohibits entities doing business with the City from
discriminating in employment practices based on marital status and/or sexual
orientation. The City's departments and contracting agents are required to place
in all City contracts a provision that the company choosing to do business with
the City agrees to comply with the City's nondiscrimination laws.

It is the City's intent, through the contracting practices outlined in this
Ordinance, to assure that those companies wanting to do business with the City
will equalize the total compensation between similarly situated employees with
spouses and with domestic partners. The provisions of this Ordinance are
designed to ensure that the City's contractors will maintain a competitive
advantage in recruiting and retaining capable employees, thereby improving the
quality of the goods and services the City and its people receive, and ensuring

protection of the City's property.
(c) Equal éenefits Requirements.

(1 No Awarding Authority of the City shall execute or amend any
Contract with any Contractor that discriminates in the provision of Benefits
between employees with spouses and employees with Domestic Partners,
between spouses of employees and Domestic Partners of employees, and
between dependents and family members of spouses and dependents and family

members of Domestic Partners.

(2). A Contractor must permit access to;, and upon request, must
provide certified copies of all of its records pertaining to its Benefits policies and
its employment policies and practices to the DAA, for the purpose of investigation
or to ascertain compliance with the Equal Benefits Ordinance.

(3) A Contractor must post a copy of the following statement in
conspicuous places at its place of business available to employees and
applicants for employment: "During the performance of a Contract with the City of
Los Angeles, the Contractor will provide equal benefits to its employees with
spouses and its employees with . domestic partners." The posted statement must
also include a City contact telephone number which will be provided each

Contractor when the Contract is executed.

(4) A Contractor must not set up or use its contracting entity fo_r the
purpose of evading the requirements imposed by the Equal Benefits Ordinance.

EXHIBIT G



(d)  Other Options for Compliance. Provided that the Contractor do_es
not discriminate in the provision of Benefits, a Contractor may also comply with
the Equal Benefits Ordinance in the following ways:

(1) A Contractor may provide an employee with the Cash Equivalent
only if the DAA determines that either:

a. The Contractor has made a reasonable, yet unsuccessful effort to
provide Equal Benefits: or

b. Under the circumstances, it would be unreasonable to requjre the
Contractor to provide Benefits to the Domestic Partner (or spouse, if applicable).

(2)  Allow each employee to designate a legally domiciled mem_ber of
the employee's household as being eligible for spousal equivalent Benefits.

(3)  Provide Benefits neither to employees' spouses nor to employees’
Domestic Partners.

(e)  Applicability.

(1) Unless otherwise exempt, a Contractor is subject to and shall
comply with all applicable provisions of the Equal Benefits Ordinance.

(2)  The requirements of the Equal Benefits Ordinance shall apply to a
Contractor's operations as follows:

a. A Contractor's operations located within the City limits, regardless
of whether there are employees at those locations performing work on the
Contract.

b. A Contractor's operations on real property located outside of the
City limits if the property is owned by the City or the City has a right to occupy the
property, and if the Contractor's presence at or on that property is connected to a

Contract with the City.

C. The Contractor's employees located elsewhere in the United Stgtes
but outside of the City limits if those employees are performing work on the City

Contract.

(3) The requirements of the Equal Benefits Ordinance do not apply to
collective bargaining agreements ("CBA") in effect prior to January 1, 2000. The
Contractor must agree to propose to its union that the requirements of the -Equal
Benefits Ordinance be incorporated into its CBA upon amendment, extension, or
other modification of a CBA occurring after January 1, 2000.



() Mandatory Contract Provisions Pertaining to Equal Benefits.
Unless otherwise exempted, every Contract shall contain language that obligates
the Contractor to comply with the applicable provisions of the Equal Benefits
Ordinance. The language shall include provisions for the following:

(1) During the performance of the Contract, the Contractor Qertifies and
represents that the Contractor will comply with the Equal Benefits Ordinance.

(2)  The failure of the Contractor to comply with the Equal Benefits
Ordinance will be deemed to be a material breach of the Contract by the

Awarding Authority.

(3)  Ifthe Contractor fails to comply with the Equal Benefits Ordinance
the Awarding Authority may cancel, terminate or suspend the Contract, in whole
orin part, and all monies due or to become due under the Contract may be
retained by the City. The City may also pursue any and all other remedies at law

or in equity for any breach.

(4) Failure to comply with the Equal Benefits Ordinance may be used
as evidence against the Contractor in actions taken pursuant to the provisions of
Los Angeles Administrative Code Section 10.40, et seq., Contractor
Responsibility Ordinance.

(5) If the DAA determines that a Contractor has set up or used its
Contracting entity for the purpose of evading the intent of the Equal Benefits
Ordinance, the Awarding Authority may terminate the Contract on behalf of the
City. Violation of this provision may be used as evidence against the Contractor
in actions taken pursuant to the provisions of Los Angeles Administrative Code
Section 10.40, et seq., Contractor Responsibility Ordinance.



